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ADAMS v. MERCHANTS' NATIONAL BANK. ADAMS v. MERCHANTS' NATIONAL BANK. 

it was ultimately decreed the property belonged, had under oath 
alleged that it was without any value. 

In addition to this it appears that the appellant was unable to 
rent it, and never received one dollar rental from the hotel proper 
during his receivership. In view of these facts, whatever may 
have been the judgment of the appellant in the premises, it was 

plainly his duty to have applied to the court for authority before 
subjecting the estate to the expenses of insurance on policies 
amounting to $25,000. 

In reply to this it was said he found the property insured at the 
time of his appointment, and he did nothing more than renew the 
policies. But this insurance was effected by the complainant, 
immediately upon the exchange of the properties, and at a time 
when relying upon the representation of the defendants, he esti- 
mated its value at $25,000. So soon, however, as he found out 
that the property was in fact without any value whatever, he filed 
a bill to set aside the exchange on the ground of fraud, and this 
bill was pending when the appellant renewed the policies. 

Now, although we are satisfied the receiver in this case acted in 

good faith, yet it would be a wide departure from the well settled 

practice limiting and defining the powers of receivers to allow, 
under such circumstances, the appellant to burden the estate with 
the costs of insurances on policies amounting to $25,000, when 
the very bill under which he was appointed alleged that the pro- 
perty was without any value. To say the least, it was the duty of 
the receiver to have applied to the court for the authority to insure 
before subjecting the parties in interest to such costs. For these 
reasons I dissent from the opinion of the majority of the court. 

United States Circuit Court; District of Indiana. 

ADAMS, ASSIGNEE IN BANKRUPTCY OF VAN CAMP & SON, v. MERCHANTS' 
NATIONAL BANK OF INDIANAPOLIS. 

While in some respects an assignee in bankruptcy stands in the place of the bank- 
rupt himself, with no other or different rights or equities, in many other respects he 
occupies a different position as the representative of the creditors, and particularly 
where acts have been done by the bankrupt, the effect of which is to impair the legal 
or equitable rights of creditors. 

An assignee has the rights of a judgment-creditor, where a mortgage or pledge is 
invalid for want of any element requisite under the law. 
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A firm, shortly before its bankruptcy, applied to its bank for a loan of money to 

buy apples. The bank. made the loan, placing the money to the credit of the firm's 

general account, upon the execution of a note by the bankrupts with certain sureties, 
and on the condition, that said bankrupts would convert their storehouse into a pub- 
lie warehouse, by taking out a permit therefor, under the state statute, and would 
place the apples as purchased in said warehouse, issuing warehouse receipts therefor, 
to a third party, to be by him indorsed and left with the bank, as collateral security 
for said loan; which was done, but the apples remained in said warehouse in the 

possession of the bankrupts until after their bankruptcy, and then came into the 

possession of the assignees. Held, that said receipts were not valid warehouse 

receipts under the statute, or at common law. 
Held, also, that there was no pledge of the property, because the possession was 

not in the pledgee. 
Held, also, that the contract was in the nature of a chattelmortgage, and invalid 

as to creditors for want of possession in the mortgagee or record, as required by 
the statute of Indiana. 

There is a distinction between the case of an attempt to secure or pay a precedent 
debt and that of a present receipt of money or property by the bankrupts, as part 
of the contract under investigation; but tlhis alone cannot render a contract valid 
as against creditors, which otherwise is unlawful. 

This was a petition to review the order and judgment of the 
District Court, under sec. 4986 U. S. Revised Statutes. 

The statute of Indiana as to chattel-mortgages is as follows: 
"No assignment of goods by way of mortgage shall be valid 

against any other person than the parties thereto, where such goods 
are not delivered to the mortgagee or assignee and retained by him, 
unless such assignment or mortgage shall be acknowledged, as pro- 
vided in cases of deeds of conveyance, and recorded in the recor- 
der's office of the county where the mortgagor resides within ten 

days after the execution thereof." 
The other facts are stated in the opinion 

McMaster & Boice and Judah & Caldwell, for assignee. 

R. 0. Hawkins and Dailey . Pickerill, for defendants. 

DRUMMOND, J.-In the fall of 1877, Van Camp & Son were 

engaged in business at Indianapolis, in buying and selling apples 
and other produce, and in the manufacturing and putting up of 
meats, fruits, &c. They had a storehouse at Indianapolis, where 
they kept articles which they wished to hold for better prices. At 
that time they applied to the bank for a loan of $2000. The bank 

agreed to make the loan upon the execution of a note by the bank- 

rupts with certain sureties, and on the condition that they would 
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convert their storehouse into a public warehouse, of class " B," by 
taking out a permit therefor under the statute, and would place the 

eight hundred barrels of apples, for the purchase of which they 
made the loan, in the warehouse, issuing warehouse receipts there- 
for, to a certain person by name, the son of one of the firm, to be 

by him endorsed and left with the bank as collateral security. This 

arrangement was carried out, the note executed with sureties, the 

apples purchased and placed in the warehouse, for which a permit 
was taken out, the store being made a warehouse of class "B," 
and the receipts issued and endorsed to the bank as provided in the 

agreement. The son, to whom the receipts were given, had no 
interest in the property and had no business connection with the 
firm in any way. During the time that these transactions occurred, 
the bankrupts kept their general account with the bank, and de- 

posited and drew out money as they received or needed the same; 
and the note, discounted by the bank, was placed as a credit to 
their general account. In January 1878, Van Camp & Son were 
adjudged bankrupts by the District Court for this district; and the 
apples, covered by the receipts referred to, together with the other 

property, came into the hands of the assignee and were sold by 
the order of the District Court, the proceeds being permitted to 
remain in the hands of the assignee, subject to the same rights 
which existed against the property itself. Upon application by the 
bank to the District Court, requesting that a lien might be declared 
in its favor on the fund arising from the sale of the apples, the 

assignee was ordered to pay the amount of the note out of the fund 
in his hands, on the ground that the bank had an absolute lien 
upon the property, for which it held the warehouse receipts. That 
order the assignee asks to have reviewed by this court; and the 
question before the court is, whether the bank had a priority of 
lien over the general creditors as the District Court adjudged. 

There is nothing in the statement of the case to indicate that 
the bankrupts used their warehouse, as a warehouse under the stat- 
ute, in any other way than for the purpose specially intended by 
the bank. It does not appear that the property of any other per- 
son than that of the bankrupts was stored in the warehouse. The 
case then was one where the bankrupts, having purchased and taken 
possession of property, stored it in their warehouse, for which a 
permit had been obtained as class " B," and issued receipts for the 
same and transferred them through a third person, to whom they 
were issued, to the bank as collateral security for the loan made. 
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By the Act of March 9th 1875, 1 Davis (1876) 927, public 
warehouses are divided into two classes, "A" and "B." Any 
person or incorporation may keep a public warehouse, by obtaining 
a permit from the auditor of the county in which the warehouse 
is situated. The warehouse shall continue subject to the provisions 
of the law, until the owners shall file a notice in the auditor's office, 
renouncing the character of public warehousemen. 

Class "A" embraces warehouses in which grain is stored in 

bulk, and that of different owners mixed together. Class "B" 
embraces warehouses where property of any kind is stored for a 
consideration. 

Most of the sections following the first and second, to which 
reference has been particularly made above, refer to the storing of 

grain in warehouses of class "A." The 14th section of the act 
declares that receipts for property stored in any class of warehouses 
shall be negotiable and transferable by the endorsement of the 
warehouse receipts, which are to be given for the property stored, 
and the endorsement of the party to whom the receipt is given shall 
constitute a valid transfer of the property. The endorsement is to 
be deemed a warranty that the endorsee has a good title and law- 
ful authority to sell the property named in the receipt. 

All warehouse receipts for property stored in warehouses of class 
" B" are to distinctly state on their face the brand or distinguish- 
ing mark of the property. 

The fourth section of the act provides specifically for the issue 
of a receipt for property stored in warehouses of class "A." There 
seems to be no such provision in relation to property stored in 
warehouses of class " B"; but the 14th section of the act speaks 
of warehouse receipts for property stored in any class of public 
warehouses, and includes of course class "B" as well as " A." 

There is nothing to show that the money advanced by the bank 
to the bankrupts was specifically appropriated in the purchase of 
the apples covered by the receipts; but they seem to have been 
paid for as other purchases were, by checks on the bank drawn on 
the general account of the bankrupts. Independent of the fact 
that there is no evidence to show any other receipt issued by the 
bankrupts as warehousemen for property deposited in their ware- 
house, and of the fact claimed that these were receipts given by 
them of their own property in the warehouse, substantially to them- 
selves (the son of one of the bankrupts being merely a nominal 
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party in whose name the receipts were issued and who endorsed 
them to the bank), the receipts can hardly be considered as valid 
under the statute. They are as follows: " Received of Cortland 
Van Camp, subject to his order, and deliverable on return of this 

receipt, 150 barrels of apples for storage in fruit house." Signed 
by the bankrupts and endorsed by Cortland Van Camp; the other 

receipts are similar. Now the statute of the state in relation to 
warehouses of class B. provides for property stored therein ' for a 
consideration;" which can hardly be said to be true of the pro- 
perty in this case, as it belonged to the bankrupts themselves by 
whom the receipts were issued. And the law also declares that all 
warehouse receipts for property stored in warehouses of class B, 
should distinctly state on their face the brand or distinguishing 
mark of the property, which these receipts did not state, and so 
were not within the terms of the statute. I think, therefore under 
all the circumstances of the case they cannot be considered to come 
within the meaning of the special statute in relation to warehousse 
of class B. Indeed, that is hardly claimed by counsel; and so the 
case must turn upon the general law upon the subject. 

If this had been a sale of the property to the bank and these 

receipts had been given upon the sale, there would, perhaps, not be 
so much difficulty about the case; but that is not claimed by the 
bank, and it is clear from the facts, that there was no sale unless 
the circumstances attending the transaction amounted to a sale. 
In nearly all the cases which have been cited in support of the 
decree herein, the court found that there was a sale of the pro- 
perty. For instance, in Gibson v. Stevens, 8 How. 384, the case 

proceeds throughout upon the assumption that the party through 
whom the plaintiff claimed the property, had purchased it of the 
warehousemen, who issued the receipts therefor. It was the case, 
therefore, of a sale of property for which receipts were given, and 
in consequence of which the vendors became bailees of the pur- 
chasers, and so the title of the property was in the purchasers or 
in their assignees by virtue of the endorsement of the warehouse 

receipts. The case of Gibson v. Chillicothe Bank, 11 Ohio St. 
311, was in many respects like this, and there would seem, from a 
statement of the evidence, to be strong grounds for the claim that 
it was a case of mere security, although the contract under which 
the advances were made and the receipts given in that case are not 
set forth; but the court found that the receipts were not merely 
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given as security, but that the money was advanced upon an agree- 
ment that the title of the property was passed when the receipts 
were given; and that it was to be held for the payment of the 
advances made. In Yenni v. McNeamee, 45 N. Y. 614, the court 
referred to the difference between the case of a sale of property for 
which a receipt was given and one where it was a mere security, 
distinguishing the case from that of Gibson v. Stevens, and hold- 
ing that as the property was held merely as a security, and there 
was not an absolute sale, it came within the principle of a mortgage 
of chattels, and the law of the state not being complied with, it was 
invalid as against other creditors. 

In the case of Shepardson v. Green, 21 Wis. 539, the owners 
of coal gave a warehouse-receipt to the plaintiff for a certain 
quantity of coal then in their possession. They treated the coal 
as their own, and sold portions of it to their customers, appropri- 
ating the proceeds to their own use, and afterwards a third person 
purchased all the coal which the parties who had given the ware- 
house-receipts then had in their possession. The court found 
against the warehouse-receipts in that case, and the judgment was 
affirmed by the Supreme Court on the ground the receipt was given 
as a security only, and in the nature of a chattel mortgage. There 
seems to have been a misapprehension by the counsel on both sides 
in this case as to the effect of the decision of the court in that case. 
The question arose in a different form in the case of Shepardson 
v. Cary, 29 Wis. 34, where the court intimates (although it was 
clearly not necessary to the decision of that case, as they held that 
the former judgment was a bar to the latter,) that a warehouse- 
receipt given by a warehouseman transferred the property, and the 
implication is, that if it had appeared in the former case that the 
parties who gave the receipt were regular warehousemen, that 
the decision would have been different in Shepardson v. Green. 
In Shepardson v. Cary this language is used by the court in refer- 
ring to Gibson v. Stevens and Gibson v. Chillicothe Bank, and to 
Rice v. Cutler, 17 Wis. 351: " Such relation, and the consequent 
rights and obligations of the parties, are held by the decisions just 
referred to, even where the sale is made as collateral security for 
the payment of a debt due from the warehouseman, not to be 
affected by the statute regulating the filing of mortgages of personal 
property, nor by the act concerning warehouse-receipts and bills 
of lading," which language can hardly be said to be justified, as 

719 



ADAMS v. MERCHANTS' NATIONAL BANK. 

we have already seen, either by the case of Gibson v. Stevens, or 

by the case of Gibson v. The Chillicothe Bank. And Rice v. 
Cutler was, like the others, one of sale, and not of mere security. 

There may be some question, perhaps, whether the parties, 
having relied upon a title under the statute of this state in relation 
to warehouses, can change their ground and rely upon the efficacy 
at common law, of the receipts which were given; but waiving 
that question, there not having been any actual sale of the apples 
in this case, in order to render the contract valid as to creditors, 
there must have been a pledge or a mortgage of the property. As 
already stated, the bank has not proceeded upon the assumption 
that there was a sale of the property, but only that it had a lien 
for the money loaned. There was no pledge of the property 
because the possession was not with the pledgee. Possession 
actual or constructive is in general indispensable to the validity of 
a pledge as against creditors. Neither was there any valid mort- 
gage of the property, because there was no possession in the 

mortgagee, nor was there, in fact, any written mortgage. If the 
receipts and the circumstances connected with them constituted a 
mortgage, then it was not recorded, as required, by the statute of 
Indiana. Under the facts I cannot regard this as anything more 
than a security, given by the bankrupts to the bank, for the loan 
that was made. It, therefore, was in the nature of a chattel mort- 

gage, and for the reasons already stated, as such it was invalid, 
under the statute. Undoubtedly this was a valid contract as 
between the parties, and it is claimed it was therefore valid as 

against the creditors of the bankrupts because the assignee, it is 
insisted, can be in no better position than the bankrupts themselves, 
he simply being the representative of the bankrupts, and standing 
as they stood in relation to their rights and equities. But that I 
do not understand to be the true rule in cases of this kind. The 

assignee represents all the creditors of the bankrupts. He occupies 
as such a different position from that of the bankrupts themselves. 
This has always been the rule established in this circuit, and I 
think is the better rule. The reasons for it have been given in In 
re Gurney, 7 Biss. 414. They are also stated by Mr. Justice 
STRONG, in Miller v. Jones, 15 B. Reg. 150. The same rule is 
also laid down in the case of Allen v. Massey, 17 Wall. 351. If 
it once be admitted that the contract, which is the subject of con- 
troversy, is fraudulent as to creditors, then by the express provis- 
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ion of the Bankrupt Law it is competent for the assignee to attack 
it, and to cause it to be abrogated for the benefit of creditors. I 
think that the assignee has the right of a judgment-creditor, where 
the mortgage or the pledge is invalid in consequence of wanting 
any element requisite under the law, or under the statute. This is 
the rule laid down in In re Gurney, and also in Miller v. Jones. 
In the latter case, while admitting there are decisions to the con- 
trary, STRONG, J., says: " The adjudication of bankruptcy is 

equivalent to the recovery of a judgment and a levy." It seems 
to me that any other rule than this would be fatal to the rights of 
creditors, and would render the Bankrupt Law in one particular 
almost entirely inoperative. 

It is also claimed, on the part of the bank, that the bankrupts 
received a considerable fund at the time that this contract was 
made, which went to increase their estate, and, therefore, it not 
being a security, given for an antecedent indebtedness, but for 
money actually received at the time, it ought to be held valid. 
Undoubtedly there are distinctions between a case where an effort 
is made to secure or pay a precedent debt, and that where money 
or property is received at the time by the bankrupt as a part of 
the contract which is the subject of investigation; but that circum- 
stance alone cannot render a contract valid as against creditors, 
which otherwise is unlawful, because that would enable one creditor 
to obtain a priority of payment over another; and to hold the con- 
tract valid in this case, would give the bank a preference over the 
general creditors of the bankrupts, which ought not to be allowed 
unless the contract is in all respects valid. This principle is 
recognised, and the law as to pledges and the rights of an assignee 
in bankruptcy, as the representative of the creditors, stated in 
Casey v. Cavaroc, 6 Otto 467. 

The result is that the decree of the District Court must be re- 
versed, and the bank stand as a common instead of a preferred 
creditor of the bankrupts' estate. 

VOL. XXVIII.-91 
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